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- POPLAR GROVE CEMETERY -

CHAI RMAN MORDAS: Good evening, | adies and gentl enen.
Vel come to the Manakating Zoni ng Board of Appeal s neeting
for March 24th. 1'myour chairman, Mtthew Mrdas.

l'd like to start the neeting with a roll call

Beverly Martin.

BOARD MEMBER MARTIN:. Present.

CHAI RMAN MORDAS:  Geor gi a Ranpe.

BOARD MEMBER RAMPE: Here.

CHAI RVAN MORDAS:  Cat heri ne Dawki ns.

BOARD MEMBER DAVKI NS:  Here.

CHAI RMVAN MORDAS:  Kent Fi ndl ey.

BOARD MEMBER FI NDLEY: Here.

CHAI RMAN MORDAS:  And serving as our attorney tonight
for Steve Mdgel, we have M. John Cappell o.

MR CAPPELLO Good eveni ng, everyone.

MR. MORDAS: Before | go into the neeting, I'd like to
clarify some wordage fromour |ast neeting. | spoke --
well, generally, |I msspoke in regards to the Poplar Gove
Cenetery hearing that we had last nonth. On the third

par agraph of our mnutes | used the words "not-for-profit

groups”. | really neant volunteer groups in this
community. | just wanted to get that straight for the
record.

Okay. Qur first group on the agenda is the Poplar
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- POPLAR GROVE CEMETERY -
G ove Cenetery.

So as not to cast a shadow of inpropriety over these
heari ngs, due to the volunteer work | did over the past two
sumers at the cenetery, | need to recuse nyself from any
conversations or decisions involving Poplar G ove tonight.
So | am for Poplar G ove, handing over the chairmwmanship
to Cat hy Dawki ns.

Thank you.

(Chai rman Mordas was excused
fromthe dias.)

ACTI NG CHAIl RAMOVAN DAVKINS:  So John, | think the first
thing we have is a public hearing.

MR. CAPPELLO  Yes.

MR LESER You need to speak up. W can't hear.

ACTI NG CHAl RAMOVAN DAVKINS: | think we need a notion
to open the hearing.

MR. CAPPELLO Yes. You would open the public hearing
and then soneone woul d read the Notice of Public Hearing.

BOARD MEMBER RAMPE: Well, 1'Il nmake a notion to open
t he public hearing.

BOARD MEMBER FI NDLEY: Second the notion

ACTI NG CHAIl RMOVAN DAVKI NS:  And John, do you have a
copy of that? O Linda, do you have a copy?

MR. CAPPELLO | could read it.
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- POPLAR GROVE CEMETERY -

"Notice is hereby given that the Zoning Board of
Appeal s of the Town of Mamakating will hold a public
hearing on the 24th day of March, 2016, at seven p.m, or
as soon thereafter as the matter can be heard, concerning
the application of Poplar G ove Cenetery Association
regarding, No. 1, appeal the Notice of Violation for
Section 199-61(a), building permts; Two, an appeal of
Notice of Violation for Section 160, stormwater nmanagenent;
and three, a request for an interpretation of Section
199-61(a), building permts re: Sign regulations.

"Said property is |ocated at 180 Phillipsport Road,
Phillipsport, New York, Tax Map Section 4; Block 1; Lot 48
in the Haml et Center Zone.

"The application is available for revi ew Monday
through Friday, ten a.m to four p.m, at the Town of
Mamakating Town Hall, 2948 Route 209, Wirtsboro.

"The Zoning Board will hear all persons interested at
the aforenentioned tinme and pl ace.”

Just for the record, that was published in the paper,
as required. | actually sawit. And we do have an
Affidavit of Publication. 1t was published on March 13.

ACTI NG CHAIl RMOVAN DAVWKI NS:  John, this afternoon, very
| ate, electronically, | received a letter froma

constituent, Sherry Beigelsen. It's a two page letter.
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- POPLAR GROVE CEMETERY -
had provided a copy of that to all of the board nmenbers
except for the Chair who had recused hinself. | don't know
if you need a copy for the record.

MR CAPPELLO If | could, if you' re going to discuss
it. And | would al so suggest you give a copy to the
st enographer so it's included and acknowl edged in the
record.

ACTI NG CHAl RAMOVAN DAVKINS:  And | don't know if | need
say anything. That letter, it went on for two pages.
don't think we need to read it init's entirety?

MR, CAPPELLO. You don't have to read it word for
word. W can just recognize that it's into the record. |If
sonmeone on the Board wanted to summari ze the statenents set
intoit, if you were going rely on it, that m ght be ..

ACTI NG CHAl RAMOVAN DAVWKINS: Ckay. |'ve read the whole
thing. | don't know if anybody el se has got a chance to.
It's from as | said, Sherry Beigel sen.

She states in the second paragraph that she has |ived
across the road fromthe cenetery for nearly 46 years; has
friends and nei ghbors who have been laid to rest in the
cenetery. She goes on for several paragraphs to articulate
how t he cenetery, over a great deal of tinme, had fallen
into a state of disrepair and | ack of maintenance and had

even evolved into what | would call sone vandali sm going on
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- POPLAR GROVE CEMETERY -
at the cenetery, as well as sone water runoff.

Then she actually had gone so far as to nmake severa
conpl aints both to police and | ocal comunity. | guess she
called the cenetery associations in the area. Discovered
that there was this nove afoot to inprove the cenetery,
bring it back into conpliance with cenetery standards.
She's pl eased and happy wth the work that has been done.
The usual mai ntenance is now taking place regularly. She
feels that the work that the Cenmetery Association has done
was generous; it showed a spirit of volunteerism often
hard-pressed to find. And after all the hard work was
done, why woul d anyone file a conpl aint discouraging
altruism

She contacted the inspector for the New York State
Di vi sion of Ceneteries; asked what the procedure would be
if the current association were to dissolve as a result of
| oss of whatever limted funds currently exist. He
expl ai ned the procedure would entail notification to the
press that new volunteers were sought. |If there was no
response, all of the duties and expenses of the cenetery
woul d then fall under the jurisdiction of the town by Town
Law 291

Additionally, he stated in his years of experience in

his position as an inspector covering a W despread area, he
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- MATTHEW M GLI ACCI O / PUBLI C COMVENT -
never encountered a situation where a conplaint was | odged
agai nst anyone who had volunteered to rescue a cenetery
from abandonnent .

Anyway, generally, she supports the cenmetery and
objects to filing the conplaint.

So do we have public conmments? Anyone here in the
room if you would step up to the podium state your nane.
MR CAPPELLO Do we want to have the Applicant
present the appeal first and then naybe the public could

get a better --

ACTI NG CHAIl RAMOVAN DAVKI NS:  We had done that | ast
meeti ng.

MR. CAPPELLO  Onh, okay. Ckay.

ACTI NG CHAl RWOVAN DAWKI NS:  But we can again if you
feel it's appropriate.

MR. CAPPELLO. | don't know if you feel it would be
appropriate for the folks here to, before they conment,
under stand exactly what the application is for.

ACTI NG CHAI RWOVAN DAVKI NS:  Unl ess sonebody in the
audi ence feels they need an expl anati on, we've gone through
t hat once.

Ckay. If you just cone and state your nane and the
town of your residence, please.

MR MGIACCOO Hello. M nane is Matthew
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- MATTHEW M GLI ACCI O / PUBLI C COMVENT -
Mgliaccio. | reside in Phillipsport in the Town of
Mamakating. | wear several hats in the Town of Mmakating,
but tonight I'mhere as a resident.

' m appalled. Instead of criticizing the efforts that
were made to inprove, | think we should be appl audi ng the
Popl ar Grove Cenetery, their volunteer board, and over 85
conmunity volunteers that were working over the past three
years putting in hundreds of hours to bring dignity to our
deceased war veterans going back to the G vil War and our
founding famlies.

| think what we should tal k about is a former
counci |l man and chai rman of the Republican party that
m sused his town's authority to gain access to public
charities record to try to get information from Sullivan
Renai ssance which forned the basis for this conplaint.

That is a reprehensible act. W' re not acknow edgi ng
hundreds of hours of volunteer work. The spotlight should
be on greed, perceived self-serving political gain and
negating al nost a hundred vol unteers | ooking to nmake

i mprovenments to our town.

Thank you.

MR. CAPPELLO. This may be a tine to discuss exactly
what this appeal is for. The appeal is appealing a

determ nation fromthe code enforcenent officer that a
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- MATTHEW M GLI ACCI O / PUBLI C COMMENT -
buil ding permt was required for the shed and that sone
erosion control nmeasures were required per certain sections
of the code. As code recited, there's a specific violation
here. 1t's not an indication of who was doing the work or
why the work was bei ng done or whether it was being done by
volunteers or profit. You're here to interpret and hear
the appeal on that law that was cited and determne if that
was a correct determnation. | know there's feeling a | ot
ways, but unfortunately, or fortunately, you have to | ook
at this book as the law and nake an interpretation, as it's
witten in the code, as to whether a permt is required.
To do otherw se would be setting a precedent for other
peopl e who you may not feel had the same good intentions.
So the real question is, as you hear this, and the rea
i nput fromthe public would be what was the violation for,
what does the |aw say and was a pernmit required to be
applied for or not regardl ess of who is doing the work or
whether it's a good cause or a cause for profit. You have
to | ook at the words and the | anguage in this book and
determ ne what authority you do have to change and what you
don't. So after we hear the public conment and we
del i berate, | can gui de you through sone of the
determ nati ons you have to make. But | just think to clear

the record. | understand this is a volunteer effort and
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- JANET LYBCOLT / PUBLI C COMMVENT -

it's certainly a good purpose, but unfortunately, that
isn't relevant. The crux of the application is whether a
permt should have been or shouldn't have been applied for.

MS. LYBOLT: 1In regard to offense Code Section 199,
Subsection 61, construction with no permts, we placed a
10- by-16 storage shed, the sanme size as the shed that was
built in 1913, adjacent to the shed, for additional storage
for equipment that we purchased to maintain the cenetery
Wi th our Sullivan Renai ssance noney from wi nning the award
in 2014. We realized that we were 16 feet over the code
and applied for a permt, a building permt. Ckay?

Wth reference to Ofense Code Section 160, Subsection
St or mnat er Managenent and Erosion Sedinent Control --

Excuse ne one m nute.

(Pause.)

MS. LYBOLT: Subsection 160-5, Exenptions, C states:
Rout i ne mai ntenance activities, pavenent repair, |awn
mai nt enance, cleaning of stormdrains, structures and
systens, that disturb | ess than two acres and are perforned
to maintain the original |line and grade, hydraulic capacity
or original purpose of a facility.

Also, No. G Cenetery Gaves. Under that exenption, |
feel that we are not in violation of that offense code.

W' re requesting appellate jurisdiction over this
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- JANET LYBCOLT / PUBLI C COMMVENT -
of fense and the previous one.

And as far as Ofense Section 199, Subsection 61(a),
Buil ding Permts, Town Code Section 199-29, Sign
Regul ations, states: C, Exenpted signs. No permt is
required for the follow ng classes of signs. 8: Signs
I ndi cating a nanme or address of the occupant.

The sign in question is approximtely 50 inches w de
by 69 inches high. It was constructed by a local artist in
the community. Al it says is -- you have pictures of it.
All it says is Poplar Gove Cenetery, which are letters
wel ded together, and our 911 identifying address of 180.

It is a see-through sign. It is not ostentatious. It
doesn't preclude seeing past it. You can see right through
it. It was designed to mimc the original sign that was
placed at the first entrance in 1867 when the cenetery was
donated by the Budds and cane into existence. So I'm
requesting a ZBA interpretation that it falls within the
exception, and | truly appreciate you hearing us.

And knowi ng that this is a not-for-profit, the
trustees that are sitting here, we don't get paid for doing
this. Al right? W get paid in |ooking at the work that
we and the conmunity nmenbers do and seeing that we took a
cenetery that the State was about to take over and turn

over to the Town and we brought it back fromdisrepair into
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- JANET LYBCOLT / PUBLI C COMMVENT -
wi nni ng Sul livan Renai ssance's highest award in 2014 and
winning third place award | ast year for the sane category.
This is a labor of love. Like |I said, we do not get paid
for this. W spend our own time, our own nobney, our own
machinery to do this work.

And, you know, the cenetery, when we took over, had
$16.16 in the maintenance fund. |t doesn't have noney, you
know, to spend on | awyers or engineers. So we're
respectfully requesting that you grant us relief. And I
t hank you.

BOARD MEMBER FI NDLEY: Can | ask you a question?

M5. LYBOLT: Yes.

BOARD MEMBER FINDLEY: | think you said a building
permt was applied for.

MS. LYBOLT: Yes. And Mary Grass sent it back, turned
it down, with a whole litany of different things wong.

ACTI NG CHAI RWOVAN DAVKI NS: When did you nmake the
application?

M5. LYBOLT: As soon as we got the original violation
notice within, I think it was five days, Dave brought it in
and submtted it.

BOARD MEMBER FI NDLEY: Do we have the denial of the
buil ding permt?

M5. LYBOLT: We're asking for an area variance for
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- SANDRA RI GSBY / PUBLI C COMMVENT -

t hat .

BOARD MEMBER FI NDLEY: Do you have a copy of that?

ACTI NG CHAIl RMOVAN DAVKI NS:  Any ot her public comrent ?

M5. RIGSBY: M nanme is Sandra Rigsby. | amalso a
resident of Phillipsport, in fact, right around the corner
fromthe cenetery. | was anpong those who volunteered to
hel p bring Poplar G ove back.

|"ve lived here, at least in the sumertine, all of ny
life. 1 have watched and knew t he people who cared for the
cenetery when | was nuch younger, and then saw it fall into
decay as Sherry Beigel sen described. But nore inportant
than the vigor that the Lybolts brought to the whole effort
to rejuvenate the cenetery, that's the right word, | want
to say | have a | ot of sadness and puzzl ement because it
seens to ne that for an effort like this that profits no
one but all of the comunity, | feel there should be a
certain anount of goodw Il and a hand reached out to those
who are trying very hard to make a contribution that wll
profit themor benefit themnot at all. That a hand shoul d
be reached out by the comunity and those in power and
those with responsibility to guide this group through the
process to make sure that things are done correctly, not to
sit and wait, to sabotage and to accuse and to sue, if

that's the right word, for fault because that does nothing
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- POPLAR GROVE CEMETERY -

for any of us. It may slightly enrich the coffers of
Mamakating, but it certainly doesn't add up to what the
Town is saving by having this nonprofit entity put its
noney, its time and volunteer effort into maintaining what
needs to be maintained, if not by a volunteer group, then
by the Town itself. So what is the purpose, really? Wat
pur pose does Mary Grass or anyone else involved in this
process serve by not show ng goodwi || and reaching out in
cooperation, but waiting to pounce at the first error, the
first mstake, the first oversight, to punish people who
are trying to do a good deed.

| travel up and down Phillipsport Road every single
day and | can tell you that there is enough wong on
Phillipsport Road to keep Mary G ass busy, if she chose to
be, fromone end to the other w thout focusing on a
nonprofit community contributor, and | hope that you wll

keep that in mnd when you ready to nmake your deci sion.

Thank you.

BOARD MEMBER FI NDLEY: | just want to -- Janet, |
don't see a denial inthis, |I just see the actua
application. | just want to know why it's denied, that's

all .
ACTI NG CHAl RAMOVAN DAVKINS:  And for the record, the

application was nade on the 2nd of Cctober, 2015.
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- DAVID LYBOLT / PUBLI C COMMVENT -

BOARD MEMBER FI NDLEY: Does anybody el se want to ...

MR CAPPELLO | think that issue is inportant, Kent,
because what | see in the appeal, and nmaybe | don't have
all the paperwork, is that what was bei ng appeal ed was the
necessity of a permt. |If a permt was applied for and
deni ed, then maybe the appeal woul d be based on why the
permt was denied. | don't see that in the application and
maybe that is sonething we woul d need to nake an
appropriate ...

MR LYBOLT: We don't necessarily disagree that we
require one.

My nane is David Lybolt. |I'mthe president of the
Popl ar Grove Cenetery Associ ation.

We're not in disagreenent that the cenetery requires a
permt for the building. W weren't aware, and shame on us
for not being aware of the size regulation. However, I
will point out that it's extrenely hard to find that
regul ati on anywhere in our code, okay, online or in the
code book itself.

Basically, we're | ooking not necessarily even for an
area variance. W're looking -- well, no, | guess we are.
We're | ooking for an area variance for the shed, to say:
Ckay, we'll issue the permt. W're perfectly willing to

pay the fees, etcetera, for the shed. Qur disagreenent is
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- DAVID LYBOLT / PUBLI C COMMVENT -
w th the other two violations.

MR. CAPPELLO. | just want to clarify. The size of
the shed, as | understand it, is the reason that under New
York State law a building permt was required.

MR. LYBOLT: Right.

MR. CAPPELLO | didn't see anything in the code that
says you couldn't build a shed that size as an accessory
use to a permtted cenetery.

MS. LYBOLT: Right, right.

MR CAPPELLO So you wouldn't need a variance for it,
you would just need a permt to build it.

M5. LYBOLT: Permt, yes. That's what we'd |ike.

MR CAPPELLO So we have to find out, then, why the
permt was denied.

BOARD MEMBER FI NDLEY: Well, it's right here, and ||
show it to you quickly. Fee will be cal cul ated once you
recei ve planning approval for all itens. Site plan |acks
I nformati on distance to property |ines and distance to
ot her structures.

MS. LYBOLT: Wich we did.

BOARD MEMBER FI NDLEY: Pl anni ng Board approval for
pl acenent of new storage shed and new sign and substanti al
site work. Need information on gravel base: type of

gravel, thickness, howit's stabilized, weighted or whol e;
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- CHRI'S LESER / PUBLI C COMWMENT -

sign design and construction.

That is our only copy so ...

MR. CAPPELLO  But I'm

BOARD MEMBER FINDLEY: 1'd like to ask a question.

| speak? Do you want to go?

MR. CAPPELLO No, go ahead.

BOARD MEMBER FINDLEY: |1'd like to ask questions about

t he di sturbance area.

ACTI NG CHAl RAMOVAN DAVKI NS:  Why don't we deal with the

shed first. Do you mind if we do themone at a tine?

BOARD MEMBER FINDLEY: I'd like to ...

ACTI NG CHAl RWOVAN DAVKI NS:  (Ckay. Go ahead.

BOARD MEMBER FI NDLEY: \Whatever you want to do.

ACTI NG CHAl RMOVAN DAWKINS:  Well, | wasn't ready to do

the full discussion. | wanted to nmake sure we had
addressed all of the public comment before we get into ful

di scussi on.

BOARD MEMBER FI NDLEY: Ckay.
ACTI NG CHAl RAMOVAN DAVWKINS:  So | know there was at

| east one nore hand up.

MR. LESER: | am Chris Leser

| agree quite a lot with what Sandy said. W can't

have our town falling apart. It seens to ne that this has

becone a political issue with a few people.
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- CHRIS LESER / PUBLI C COWENT -
| took a ride over there. 1've been past the Poplar
Cenetery several tines, but |ast week | decided to take a
physical, to go into the place.
The shed apparently seened to be a great controversy.
["msurprised that it's not bigger for all the equi pnent

t hat anybody coul d possibly use with the size of that

cenetery. It's anice little shed. It even hides the cup
with two holders behind it. | think that's pretty
hi stori c.

Going down to the far side of that walk, | do have one
I ssue. | suppose | should stick with one at a tine.

| don't suspect that this board should give the
cenetery a free ride because they have a | ot of comunity
menbers that are involved with it. W're follow ng the
code. | would like to shorten things up for everybody
concerned, that if there's a fee, if there's a penalty,
what ever that code violation is, let's get on wth it and
be done with it instead of let's drag this out for days and
days and weeks and weeks.

Goi ng further down where they have brush, trees and
stuff, there's a great big ravine, a great, big cavernous
area, there's wire there, there's a few netal fence posts.
There's sonme chicken wire that ooks simlar to that.

That's one of mny thoughts, that possibly shouldn't be
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- CHRIS LESER / PUBLI C COWENT -
there. You could alnpst call it a giant conpost heap where
the trees over there. That's basically -- | nean that's
quite an organi zation, that's quite a group, to naintain,
t hat nobody's ever been there. |It's quite a |arge place.
| don't know how they can maintain that with just a few

people with all of the things that are involved over there.

| can't get anybody in ny little cenetery where | live to
mow the freaking grass a little bit to |l help ne. It's a
different mndset on this side of the nmountain, | guess.

But | highly reconmend we're not giving them a speci al
rate. Let them do what they have to do as far as the
penalties, apply for the proper permts. | don't want to
go against ny friends or the building inspector or our
town, but, you know, |I'mnot asking themto be put under

the mcroscope for every little thing that they have done.

| don't think they have bad intentions, | think you have
great intentions. It's too bad we don't have nore groups
|'i ke them

Thank you.

ACTI NG CHAl RMOVAN DAWKI NS:  Any ot hers?
(No verbal response.)
ACTI NG CHAIl RAMOVAN DAVKINS: Do we need to close the
public comrent and then have di scussion, John?

MR. CAPPELLO If you feel you have enough public
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- POPLAR GROVE CEMETERY -

coment, you may want to. But |

ACTI NG CHAIl RAMOVAN DAVKINS: Do you want to |eave it
open?

MR CAPPELLO | would leave it open and do the
di scussi on because | think as we do the discussion, |I heard
alittle bit tonight that changes, to ne, the conpl exion of
this application in what you really have to deci de and what
you can decide. So why don't we have the discussion and
then you can see whether you feel you're ready or not.

ACTI NG CHAl RMOVAN DAVKI NS: Ckay.

BOARD MEMBER FI NDLEY: | would |ike to ask nore about
the area that was disturbed, the Section 160 --

M5. LYBOLT: Yep

BOARD MEMBER FI NDLEY: -- erosion sedinment control. |
don't have this code available to ne, but | believe the
code says two acres.

MS. LYBOLT: It has to be two acres, over two acres --

BOARD MEMBER FI NDLEY: Before --

MS. LYBOLT: -- and it is not.

BOARD MEMBER FI NDLEY: -- is disturbed?

M5. LYBOLT: In the packet that you got last nonth is
a diagram which is an accurate neasurenent of that section
that area. This is an area that has al ways been intended

for graves. On the 1858 map that we have it shows the
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i nes where they were going to put graves. And starting
next nonth, we have six graves to be sold in that area.

BOARD MEMBER FI NDLEY: Can you --

MR LYBOLT: This is the section that is in question.
This map was produced, |I'm not sure when, but certainly
before I was born. Ckay? And it's clearly shows the
existing grave sites. This is the section in question. It
clearly shows that the intent was always for this to be a
burial area. The area, for many years, was not naintained.
We sinply maintained it as it should be.

BOARD MEMBER FI NDLEY: Can soneone show ne -- | nean |
see this map. What area was disturbed? No, | got it.
What area was di sturbed?

MR. LYBOLT: The center.

BOARD MEMBER FI NDLEY: The whol e center

MR. LYBOLT: The entire center area.

BOARD MEMBER FI NDLEY: Approximately 300 feet?

MR LYBOLT: Uh-huh.

BOARD MEMBER FI NDLEY: 122 at the w dest?

MR LYBOLT: Yes.

ACTI NG CHAl RAMOVAN DAVKINS: | drove through the
cenetery within the |last seven days and it was clear to ne,
In | ooking and driving through this, that the center area

here had had soil disturbance, and that was where the water
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runof f issue had occurred. It appeared to ne that it had
subsi ded, that the --

MS. LYBOLT: Gass is grow ng.

ACTI NG CHAl RAMOVAN DAVKINS:  -- plant growth, the
vegetation was growing in, as well as the fencing. | don't
know what you call that fencing.

MS. LYBOLT: Silt fence.

ACTI NG CHAl RWOVAN DAWKINS:  Silt fence.

MS. LYBOLT: It's always had runoff because of the
sl ope of the cenetery.

BOARD MEMBER FI NDLEY: Just quickly, 300 feet, | don't
know i f anybody objects to the nunber of 300 feet, | didn't
measure it --

MS. LYBOLT: W did.

BOARD MEMBER FI NDLEY: 122 across and it's a tier drop
so it's not --

M5. LYBOLT: Yes.

BOARD MEMBER FI NDLEY: -- the full width, if I do that
math, it's 36,600 square feet --

MS. LYBOLT: That's correct.

BOARD MEMBER FI NDLEY: -- which is -- it's less than
an acre.

MS. LYBOLT: Yes, 8,000. Yes, it's under an acre. An
acre is 44, 560.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

23

- POPLAR GROVE CEMETERY -

BOARD MEMBER FINDLEY: And this is the only area
that's disturbed.

M5. LYBOLT: Yes.

MR CAPPELLO | would interject, Kent, and just you,
because we have it's -- unfortunately, not clean as it
woul d st ate.

First, Section 160 is not a zoning regulation. Since
it's not a zoning regulation --

M5. LYBOLT: No. It's stormwater managenent.

MR. CAPPELLO. -- this board doesn't have the
authority to interpret or vary Section 160. However, if
you read 160, it refers back to the zoning ordi nance. So
certain portions of Section 160 that refer back to
definitions that were in the zoning ordi nance you can
i nterpret.

Now, the applicability of 160-4, it says: This
chapter and 199-44, which is a zoning statute, shall apply
to all land devel opnent activity. So then you have to go
to 199-44 and | ook at the definition of |and devel opnent
activity.

Land devel opnent activity is defined as construction
activity, including clearing, grading, excavating, SoOi
di sturbance or placenent of fill that results in | and

di sturbance of equal to or greater than one acre; or
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activities disturbing |less than one acre of total |and area

that is part of a common plan, or devel opnent, or sale,
even through multiple separate and distinct |and

devel opnent activities may take at different tines and
different schedules for land | ess than one acre which is
upstream of an environnmental ly sensitive area such as a
state jurisdiction wetland, municipal recreation facility,
New York State DEC streams with classifications AB or CT
or other areas determ ned by the stormwater nanagenent
officer. And | believe --

ACTI NG CHAIl RWOVAN DAVKI NS:  But both 160 and 199-44
talk to as part of construction of private devel opnent. |
was a little troubled stunbling over that because there
clearly was no construction or devel opnent taking place.
There was clearly a cleanup taking place. There was,
clearly, soil disturbance that occurred, but it didn't
occur as part of construction or devel opnent.

MR CAPPELLO Well, | think the "including clearing,

gradi ng, excavation"” would determne that. If it's not an

exenpt activity, which unfortunately, the exenpt activities

under Section 160, which is not interpreted by you but you
could certainly give guidance if you believe an exenption

Is there. You to have realize, once again, we're |ooking

at sonmething that is positive, but you have to keep in mnd
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that if soneone not relating to a construction activity
deci des they want to cut down three acres of trees on their
site because next year they're going to conme in for a |land
devel opnment activity, those trees are already gone, Section
160 is intended to address that type of situation. That's
why the construction activities includes clearing, grading.
And itself, | think is defined as a construction activity.

MS. LYBOLT: Well, if | may, this was routine cenetery
mai nt enance. This was originally planned for additiona
graves and because the cenetery hadn't been nowed and
mai ntai ned in 20 sonet hing years, you had invasive species.
You had poison ivy, there were branbles. | had a grape
arbor growing up in the trees. Gkay? And what we did is
we took out all the scrub brush, cut everything down, and
we planted grass. W kept the large trees that are around
the perineter and just made it available for grave sales
again so that we can continue to nmaintain the cenetery.

ACTI NG CHAl RWOVAN DAVKI NS:  Can you tell nme what
process was used? The soil was clearly disturbed in order
to plant the grass seed.

MS. LYBOLT: He took a york rake and he took a york
rake --

ACTI NG CHAI RWOVAN DAVKI NS:  What's a york rake?

M5. LYBOLT: A york rake |looks |ike a big conb that
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goes on the back of a tractor.

He york raked everything and then he seeded it and
hayed it.

BOARD MEMBER DAVKINS: So it was raked. Was there
di ggi ng, was there shovel, was there backhoe?

MS. LYBOLT: No. It didn't need to be. W cut down a
couple of saplings that were in the mddle. W took out a
bunch of -- because the middle had -- it was nore or |ess
concentrated, the growmh, in the mddle. GOkay? The end
tier dropped. And at the wide end, at that end, was cl ear.
Matter of fact, we had a bl uebird house there which has to
be replaced. But there was, you know, bushes just --

MR LYBOLT: Well, you're going to disturb the earth
by pulling out some of the roots and so on and so forth.
The york rake basically snoot hed out whatever disturbance
we did, and then planted grass seed.

M5. LYBOLT: And hayed it.

MR LYBOLT: It was supposed to be that, anyway.

ACTI NG CHAI RWOVAN DAVKI NS: So hay was appl i ed.

MS. LYBOLT: Ch, yes.

MR LYBOLT: Yes.

MR. CAPPELLO. So you have that. That's the one
definition of |and devel opnment, so that's a deci sion.

But the other one, and this ties back to my concern
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about the purpose of this application because the other
provision in Section 160, it's applicable to everything
that is defined as | and devel opnment activity, and it's also
applicable in Section 160-4(c) to all |and devel opnment
activity subject to review and approval by the Pl anning
Board of the Town of Manmakating under Subdivision Site Pl an
or Special Permt regulations. That shall be reviewed
subject to standards contained in this chapter, in 199-44.
That's why the issue of whether it needs a building permt
| think is solved. But the issue of whether it needed site
pl an approval is an issue you can determ ne pursuant to
Section 199 --

ACTI NG CHAl RWOVAN DAVKI NS:  Forty-four.

MR. CAPPELLO. Well, 44 is the stormwater control.
Section 45 is the provisions as to what requires site plan
approval and review by the Pl anni ng Board.

So that really wasn't in the application, and I think
that's what we need to clarify here because the Applicant
did concede that a building permt was required. One
question, if it's nore than an acre in and of itself it
required a land clearing permt pursuant to 160. The other
issue is if it required site plan approval fromthe
Pl anning Board to put the shed there, then it required site

pl an which went back to site devel opnment review. And if
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you go into 199-45, site plan review and approval sets
forth what needs site plan approval. | think that's what
the code enforcenent officer determned, but | didn't have
a rationale and | didn't know that was determ ned, frankly.

ACTI NG CHAl R\MOVAN DAVWKINS:  Gve us a little bit of
gui dance with respect to the fact that Chapter 160, Section
5 provided two distinct exenptions which appear to apply.
So the exenptions were the routine maintenance activities
for less than two acres and the cenetery graves.

MR CAPPELLO W get to the exenptions, if you
determ ne that pursuant to the definition of |and clearing
and you determne it didn't need site plan, then nobody has
to get to the exenption because it's not subject to the
code so it doesn't have to be exenpt fromthe code. |If you
determine it was subject to it, then it may be subject but
exenpt pursuant to that section. So that's kind of a
different analysis that you only have to go through if you
determine it was subject to it.

ACTI NG CHAl R\MOVAN DAVKINS:  So we need to determ ne.
So one of the possible options before us is to determne if
a site plan was or was not necessary in order to do routine
mai nt enance and brush clearing and --

MR, CAPPELLO. The shed, to | ocate the shed.

ACTI NG CHAl RAMOVAN DAVKINS:  And for the shed, and to
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pl ant grass seed.

MR CAPPELLO Yes. So we would go through. If site
pl an wasn't required, then the next step would be, well,
was there over an acre of disturbance. |If site plan wasn't
required and there wasn't an acre of disturbance --

ACTI NG CHAl RMOVAN DAWKINS:  It's done.

MR. CAPPELLO  For that issue. You have the sign
i ssue, but

However, if site plan approval was required or an acre
was di sturbed, the issue of whether it's exenpt is
sonet hing you may want to give guidance on, but it's
sonmet hing that you're not authorized to interpret because
iIt's only in Section 160 and it's not in Section 199.

ACTI NG CHAIl RAMOVAN DAVKI NS:  Even though --

MR. CAPPELLO. Well, the exenption portion doesn't.
The applicability referred back to the zoning code. The
exenptions don't refer back. It doesn't say: Routine
mai nt enance as defined in Section 199-44, then we'd be
okay.

MR. SANTACRCSE: Excuse ne.

ACTI NG CHAl RMOVAN DAWKI NS: | need your nane and your
pl ace of residence.

MR. SANTACRCSE: M nane is Joe Santacrose. | live in

Newburgh. |'ma nenber and a trustee of the association.
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["mjust having a little bit of trouble here with as
far as the land and clearing and site plan. Particularly,
| think we need to kind of turn back the clock here a
little bit and think of this as what it was 150 years ago
when this was laid out. It was a cenetery. That's what it
was | aid out as when this property was donated to the
cenetery and part of the purchase.

You know, if you took your front |awn today and you
let it go for 150 years and then decided to go out front
and wanted to clear it, you' d have sonme work to do. That's
really what we needed to do here. It would be a | ot of
work to go out there and clear it. W're not taking new
sections of property and turning into a cenetery. This is
just a cenetery and we're going out there and we're putting
it back to the way that it was as it was originally
intended. So it's not like we're going out there and
cl eari ng woods and maeking an entire new section in the
cenetery. | think that's really what the distinction is
here. So | just hope we're all clear as far as that's
concer ned.

BOARD MEMBER FI NDLEY: That's the question | wanted to
ask. If the property was always used as a cenetery, and it
appears, according to that map, from--

MS. LYBOLT: 1868.
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BOARD MEMBER FI NDLEY: Sonething like that. It was
cleared and designated. It was cleared at one tine.

M5. LYBOLT: Yes. OCh, it was totally cleared. It was
the Budd farm

BOARD MEMBER FI NDLEY: Does maintenance require a site
plan, | guess is what |'m asking.

MR, CAPPELLO. Well, let's read it. Routine
mai nt enance is exenpt if it's determned that it's routine
mai nt enance. So, yes, if you're nmoving grass that's
overgrown, you can now your grass whether it's the
cenetery, whether it's your hone, whether it's your
busi ness and you have a field next to it. And then the
next thing is if there's sone shrub and bushes that's not
t here, you know, you can do that. | mean that's your
determ nation, fromthe photos, that it is part of this.
But on the exenptions, | would say that you give advice on
that because | don't see in here where it's required.

But let's go through the site plan issues. | really
don't see anything in here fromthe code enforcenent as to
her determ nation that site plan approval was required for
the shed. It's an accessory use to a cenetery. Under
199-45, a site plan would need an approval. Approval is
required except for single-famly and two-fam |y residence,

agricultural operations and accessory uses appurtenant to
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the foregoing. Approval of a site plan is required for the
devel opment or redevel opnent of any property or structure
for a new use that proposes a building, structure or
di sturbed area in excess of 1500 square feet of cunulative
gross floor, a structure that will be used for two or nore
stories or office. So it's not that. So it doesn't
require site plan because it's not that.

Wiet her a disturbed area is in excess of 1500 square
feet is the sane kind of determination: |Is it disturbance
or i s mai ntenance.

B is: The devel opnent or redevel opnent of any
property requiring the issuance of a special use permt.
This doesn't. No one determined it required a special used
permt.

The expansion or relocation of any existing use
resulting in a building, structure or disturbed area in
excess of 1500 square feet of cunul ative gross floor area.
The shed's not that.

The pavi ng of nonresidential parking areas and
associ ated driveways for purposes of review ng stornmater
facilities and to ensure adequate | andscapi ng and
screening. There's no paving there.

And t he devel opnent or redevel opnment of any property

or structure for a new use, including single-famly and
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two-fam |y residences in accordance with 199-42.

Then it goes to no creation of a sludge | agoon or
simlar waste facility.

Three: Accessory structures or uses which exceeds the
gross floor area of the principal structure shall not be
exenpt fromthese regulations. That doesn't. | don't know
what the principle structure is other than the graves
ar eas.

Devel opnent of property with structure or building
that involves 1500 square feet or |ess of gross or
di sturbed area shall be reviewed by the building inspector
and shall neet the requirements of this chapter. A
buil ding permt and CO shall be obtained for said
devel opnent. For purposes of this section, "disturbed
area," meaning any area which is proposed to be graded,
filled or cleared other than associated with | andscapi ng.

Then five isn't applicable.

| think the crux of it for the stornwater is is it
| ess than acre and is it not subject to site plan approval.
That's the determination. |It's clear the building s |ess
t han 1500 square feet. The issue is is the work, grading
and clearing associated with this or is it nmaintenance of a
cenetery.

ACTI NG CHAl RWOVAN DAVKI NS:  Having visited the area,
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and | actually drove through it, the area in question is

the area that was and is the cenetery. |It's not a new
area. | just can't see howit can be construed any other
way .

And by the way, there are still piles of sone of the

yard debris sitting in that area, and so it's clear to ne,
the biggest thing | saw was a stemthat was about this big
that had been cut. So what was in evidence that was there
was small brush that you woul d expect when a piece of
property had, at one tine, been cleared, that undergrowth
had started, vegetation had started.

MR, UNI DENTI FI ED SPEAKER: All the volunteers will be
out there one of these weekends com ng up. W have sone
nore cleanup to do, and we're all |ooking forward to get
out there and do sone nore work.

MR CAPPELLO Was there change to the topography?

ACTI NG CHAl RAMOVAN DAVWKINS: I n fact, the road, no.
The road that | drove, when | drove the cenetery, | ooked
like the road on the map, the 1800s map.

M5. LYBOLT: Yes.

ACTI NG CHAIl RAMOVAN DAVKI NS:  Sane configuration. It's
an unpaved, essentially ungraveled dirt road.

MR. CAPPELLO Was that road inproved or any ...

ACTI NG CHAI RWOVAN DAVKI NS:  No.
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M5. LYBOLT: It is a gravel road. It always has been
a gravel road, both the upper section of the cenetery and
the lower. And we just recently, with the award noney from
Sul l'i van Renai ssance, Sullivan Renai ssance actually
purchased the gravel and we paved paid a |local resident, Ed
Budd, to conme in, get the gravel and spread it around to
keep the road stable because the last tine it was done, who
knows. Twenty, thirty, forty years. So with our w nnings
from Sul I i van Renai ssance, that enabled us to get noney to
keep that road maintained. And this spring we will do the
upper road because after a while, the gravel just packs
into the dirt and it goes away, disappears.

ACTI NG CHAIl RAMOVAN DAVWKINS:  We had a di scussion on
this. Do we take up the vote on whether or not site plan
was required? |Is that your recomendation, John?

MR CAPPELLO Well, you can --

BOARD MEMBER FI NDLEY: You don't have a picture before
t he cl eanup?

M5. LYBOLT: No.

BOARD MEMBER FI NDLEY: The cl eanup, the nmaintenance?
| mean | think you have sone afters.

M5. LYBOLT: | thought there was a before in there.

BOARD MEMBER FI NDLEY: Well, they're not descriptions

so | don't know if one of these is before or one's an
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after. |I'msorry.

MR. CAPPELLO. Do you want to see if the building
i nspector, who's been out there --

BOARD MEMBER FI NDLEY:  Sure.

(Board nenbers conferring.)

MR CAPPELLO. W shoul d have this conversation. Just
so there's a record of it, ask your questions and stand at
the lectern answer it so we could have a good record so
when a decision is nmade one way or another, it's supported.

Coul d you just identify, Mary, what you gave then?

M5. GRASS. | gave thema picture that was taken off
the cenetery's web site

M5. LYBOLT: Yes, which is a copyrighted photo from
Pamel a Phel ps (phonetic). And you didn't have perm ssion.

M5. GRASS. It's on your web site.

MR UNI DENTI FI ED SPEAKER: They're still copyrighted
photos off of the web site.

ACTI NG CHAI RWOVAN DAVKINS:  Sir, you have to identify
yourself when you're talking for the official transcript,
pl ease.

(Board menbers conferring.)

ACTI NG CHAl RMOVAN DAWKI NS: So what we were doing is

conparing the photograph that was taken fromthe web site

wi t h phot ographs that were the after photographs and noting
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certain of the trees that were primary trees that are still
in existence in the after photographs which | ends the
i npression that this was cl eanup rather than clearing.

BOARD MEMBER FI NDLEY: (I naudi bl e comment . )

BOARD MEMBER DAVKI NS: But they raked the soil put the
gravel in. And the raked soil, when there was an anount of
rain, did create sonme soil disturbance which was then
addressed by the --

BOARD MEMBER FI NDLEY: Silt fence?

ACTI NG CHAl RAMOVAN DAVWKINS:  -- silt fence.

Any ot her discussion, Georgia or Beverly?

BOARD MEMBER RAMPE:  No.

MR. CAPPELLO Does the Board feel it helpful if you
take a visit? | nean if you need to make a deci sion, would
you feel better if you took a site walk as a board and
actual ly | ooked at what was done? Gven the tine and given
the effort that's been expended, it m ght be -- whatever
decision you make, | think it's just inmportant that it's
docunent ed because one way or another, whatever decision
you nmake wi Il be used by others who nay not be the same
| evel of care on level or level of support. Therefore, |
think if you're going to make a decision, it would be great
to be able to say, W walked it and we saw, and here's why

It's mai ntenance and here's why it's there, so we're very
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site specific and you have a determination that will not
set, potentially, dangerous ...

BOARD MEMBER FI NDLEY: Is the one acre thing in our
zoning or is it in 1607

ACTI NG CHAIl RAMOVAN DAVKINS:  The one acre Iimt is in
160; correct?

MR, CAPPELLO. No. The one acre limt is in 199-44.
It's referred to in 160, land clearing activities as
defined in 199-44, and activities that are subject to site
pl an approval as set in 199-44. So if it's not nore than
an acre and it's not required to site plan, that's an
interpretation you can make. |If it is required, the site
plan, or it is nore than one acre, the interpretation of
whet her it's routine naintenance is ..

BOARD MEMBER RAMPE: Right. W' ve decided it was |ess
than and acre. |Is that correct?

ACTI NG CHAI RWOVAN DAVKI NS:  Yes.

BOARD MEMBER FI NDLEY: Yes. | nean it's 300 long, 122
across at its widest. And if | do the math of 300 tines
122 it's like 36,600. It can't be --

MR CAPPELLO Well, maybe we can ask the code
enforcenment officer why she determned that it was subject
to site devel opnent.

BOARD MEMBER FI NDLEY: W can do that.
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M5. GRASS. It's not just the tier drop work that was
done.

MR CAPPELLO Go to the mc.

MS. GRASS: It wasn't just work in the tier drop, it
was work that went down towards the other person's
property, so it's not just the tier drop where there was
wor k. And because there was such bad erosion and silt,
runoff, that's why the violation was issued. It wasn't
until after then that it was grassed and then a silt fence
was put up.

And on March 8th I had actually had gone out there and
there was still runoff. It's just not stable. The concern
I's people going there, even the workers going there, al
that they renoved, the trees and stuff out in the mddle,
it's still unstable to have that runoff. The grade is
pitched up. So there probably really should be sonebody
who knows sonet hing about soils to help them nake that nore
st abl e.

M5. LYBOLT: That section has always, in that one
spot, has always had runoff. The cenetery is built on a
hill. Water runs down. There's nothing that can be done
about running down. Al right?

When Mary was out there, that was right after that.

That was at that tinme with the big storm where Hurricane
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Wakeem cane through and then that nor'easter. Al right?
And - -

M5. GRASS: It wasn't. | was out there before that.
It wasn't after the storm

M5. LYBOLT: The one spot --

MR. CAPPELLO  One person should talk at the mc and
provi de evidence and then the next person can respond. |If
the Board wants to --

MS. LYBOLT: The cenetery is built on a hill and you
can't change that. GCkay? Wat we tried to dois to
Improve it so that there is grass. Al right? And it wll
stabilized the area. W renoved brush; we left the big
trees. Big trees in a cenetery are aesthetically pleasing.
All right? And we have -- next nonth we'll going out and
we will mark that area for graves. | have six graves that
are waiting to be purchased in that area.

BOARD MEMBER FI NDLEY: Mary, do you have a map, a
cal cul ation of the area that exceeds this acre?

M5. GRASS: No. No site plan was provided with the
di mensi ons of that area.

BOARD MEMBER FI NDLEY: How did you determ ne the acre?
That's all | want to know.

M5. GRASS. Through the town engi neer.

BOARD MEMBER FI NDLEY: Ckay. And does he have
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anything that shows nore than an acre? You know, a
measurement? |'mlooking at this thing trying to figure
out where the acre is, that's all

MS. GRASS: Well, it's not just in the tier drop.
It's above the tier drop and all the way down to the
property |ine.

M5. LYBOLT: W did no work above the tier drop
Sorry, but that's incorrect.

BOARD MEMBER FI NDLEY: Let's all take -- |'mjust
trying to determ ne how because you're saying an acre,
where the acre is, that's all

MS. GRASS: Sure.

BOARD MEMBER FI NDLEY: Did the engineer, the town
engi neer, provide anything, or you just estimated?

MS. GRASS: He just told ne to imediately issue a
violation, and they imediately had to do sonme renedy to
stop the runoff.

BOARD MEMBER FI NDLEY: |Is that why they put up the
silt fence?

MS. LYBOLT: That's correct.

M5. GRASS. |'m assum ng.

MS. LYBOLT: Just a note, that the entire cenetery is
only seven acres. It's a little bit over seven acres.

This is a small, little piece in the back section.
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MS. GRASS: We also are in the M54 zone, which is
anot her reason the engi neer was concer ned.

BOARD MEMBER FI NDLEY: Say that again

MS5. GRASS: We're in an M54 zone. The Town of
Marmakating is in an M54 zone.

MR. CAPPELLO  You m ght want to explain for the
record what an M54 zone is.

BOARD MEMBER FI NDLEY:  Yes.

M5. GRASS. M54 is an area that we have to report,
make reports on the area. Any construction areas need
stormvater runoff. Mself and the engi neer have to report
that on a yearly basis. There's certain areas that they
determned to be in these, in other towns, as well. W
happen to be in one of them M54 zone.

MS. LYBOLT: And why is it in an M54 zone?

MR. CAPPELLO. New York State. It's New York State
designates the zones in the state. The Town of Mmakati ng
Is an M54, That's why the Pl anni ng Board, whenever we do a
site plan approval, we have to do a stormater maintenance
agreenent that's filed against the property, ensuring that
any stormwvater facilities are maintained by the applicant
because the Town, if the Town drai nage gets worse, the Town
could be cited for it. So New York State requires those

easenents be filed when there is site plan approval.
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| just have a quick question. Mry says that the town

engi neer suggested that she inmmediately issue the
violation. I'mcurious. |Is there any record of the town
engi neer visiting the site and did he take neasurenents?
Is there a record of neasurenents being nmade by anybody of
authority here? And if so, can we see those neasurenents
in the record, of the engineer visiting the site to make
the determ nation that a violation should be issued?

MS. LYBOLT: | think we'd have a bill fromthe
engi neer for that, wouldn't we?

M5. CGRASS. The engineer works for the Town so
generally, they don't bill the Building Departnment. |
don't know if | still have the e-mail or the e-nmil back
and forth. Possibly. Nothing | can produce right now

MR, CAPPELLO. Well, it's before this board now to
make a determnation. So if you decide a couple of you
want to walk out there wth the town engi neer and deci de
whet her there was an acre of disturbance or nore, that can
be done. And even if there's less than an acre, the town
engi neer may suggest -- | nmean his area of expertise is
stormmvater. He may suggest a couple nmeasures that you nmay

want, or the Applicant may want to do just to address the
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situation and stabilize the slope. |It's your call

ACTI NG CHAIl RAMOVAN DAVKINS:  You want to do a visit?

BOARD MEMBER FI NDLEY:  Yes.

ACTI NG CHAIl RAMOVAN DAVKI NS: Ckay. Sounds |ike we want
to do a site visit.

Georgi a, Beverly.

MR MGIACCQO Can | say sonething, please? Mtthew
M gliaccio.

| can't believe that -- | really can't believe that
we're tal king about an ancient cemetery when there are so
many other nore inportant issues that need to be addressed
inthis towmn. The anount of tinme being spent by this board
on this mnor issue of clearing an ancient cenetery is
adom nable. | just cannot believe this. To go even
further than this discussion tonight to make a deci sion,
can't believe that there's not enough information present,
in witing, by oral testinony, in witten docunentation, to
make a decision that it was clearing of property, grading
and seeding, end of quote. That the shed was built and
m ght have been over the square footage, address that. The
sign was put in and it addresses the 911 nunber for
emergency; address that. | can't believe all of this
runaround and the fear that was presented that you better

be cl ear about your decision for fear of retribution. |
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cannot believe that statement, that a board would be --

MS. UNI DENTI FI ED SPEAKER: I nti m dat ed.

MR MGIACCIO -- corrected to --

ACTI NG CHAl RAMOVAN DAVKINS:  Let ne be clear. Let ne
clear up sonething. | can't speak for everybody on this
board, but | amnot intimdated by anyone in this room and
I will not be.

MR MCGIACC O Good. Good.

But my intent was not to intimdate, ny intent was --

ACTI NG CHAIl RMOVAN DAVKI NS:  The purpose of this board
Is to ensure that every citizen and every organi zation
within the limts of this town is treated fairly and
equitably. We wll not treat anyone unfairly and we wl|
not give anyone beneficial treatnment. That's why we're
seriously considering the issue that's before us. W are
not intimdating the people of Poplar Gove Cenetery and we
are not intimdating the building inspector. W are doing
our best to understand the facts of the situation that sit
before us and nake a fair and equitabl e determ nation,
peri od.

MS5. RIGSBY: 1'd like to thank you for clarifying
t hat .

And 1'd i ke to suggest that what Matthew -- first of

all, 1 want to agree with Matthew.
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And secondly, |'ve heard you're being cautioned not to
act because you think there m ght be repercussions. |
don't -- other political repercussions, | don't know what
t hey coul d be.

MR. CAPPELLO Let ne clarify when | say
repercussi ons. Any decision you nake sets a precedent, so
any deci sion you nmake has to be supported. So when you're
saying sonething is less than an acre is cleared, you can
bet your bottomdollar, there will be soneone in here who
wi || push that decision a little farther who may not be the
type of person that's a volunteer, that will pull down a
hill or cut down a tree. And you can be darn sure they
will say: You did it for the cenetery. Wy are you making
me now go through? And it will be alittle bit different.
And | will need to be sitting here because there will be as
many people, or nore, that are sitting here today scream ng
at me: Wiy can't you stop then? And | wll need to be
able to denonstrate: Well, they're in the cenetery. They
wal ked out there, they saw it and this is why there was no
clearing, and this is why we nmade the decision and this is
why that is different. |If you don't do that and you just
say, W have a drawing here, and |I'm going to say based
upon that pencil drawing that we're going to calculate it

and it's less than an acre, you can bet your bottom doll ar
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that sonmeone will take advantage of it and you will be
screamng at me then that why am| letting those people
t ake advantage of it. That's why we have it.

MS. RIGSBY: | personally would like to see you set a
precedent on the side of commobn sense. That's nmy own
per sonal opinion

MR, CAPPELLO. Well, common sense --

M5. RIGSBY: But | --

MR CAPPELLO -- says is when you go out there and
you say, | sawit and this is what it is, then | can wite
It down.

M5. RIGSBY: Well, they have a map and it tells you
It's not an acre. | nean | don't know why physically
standing on it is going to nake a difference.

BOARD MEMBER FI NDLEY: We have the building inspector
testified that it was sonmething other than that. W're
going to go | ook for ourselves and we're going to nmake a
determ nation based on what's in the code.

M5. RIGSBY: The only other think I'd |like to say,
pl ease, just as an aside, | don't know whether this is
rel evant for you or not, but as a child and as a young
adult, | wal ked through that property. It was our shortcut
to get to what used to be Oscar Hurley's ice cream store,

and | can tell you that was always wet. This is not
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sonet hing that just happened now that they cleared the | and
and took off the last stick. It was always wet.

BOARD MEMBER FI NDLEY: Maybe, nmaybe we can | earn
something fromthe town engineer to make it even better.

M5. RIGSBY: | hope you do. | also hope you learn
sonmething fromthe feelings that you have in this room
toni ght.

BOARD MEMBER FI NDLEY: No, it's actually appreciated.
| like to see the community involved and it's good to see
everybody here.

ACTI NG CHAIl RWOVAN DAVKINS:  And | think it's inportant
not just to see the size of the area that we're talking,
that's inportant, but | think it's also inportant for
everyone here to see what kind of things were cleared. |
had been out there but everyone el se has not had that
privilege. What | saw fell clearly within my persona
framewor k of what would be routine maintenance. |t was not
clearing, it was cleaning up. But everyone on the board
has to see that for thensel ves.

MR LYBOLT: Dave Lybolt. | just want to say | just
have a question as to prior to a violation being issued,
why wasn't a nmeasurenent done? Do we just guess in the
town at the size of an area? And | don't have a probl em

| don't have a problemw th you going. Be ny guest,
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pl ease. W have no problemw th visitors at the cenetery
for whatever reason. GCkay? But | don't understand how you
can issue a violation without doing the work first. That's
all 1 have to say.

MS. LYBOLT: And | would also like to reiterate that
this is a cenetery. This not is a lot, a residential |ot,
where you're clearing for site prep for a house. This is a
pl ace where we're burying people and it's always been
designated a cenetery. Over tinme, the grass grew, the
branbles grew. W're just trying to reclaimit back and do
the best that we can with as little funds as we have. Al
right? This is not --

BOARD MEMBER FI NDLEY: We appreciate it.

M5. LYBOLT: We're not building anything, we're
pl anting peopl e.

MS. GRASS: | would say one thing just to clarify
sonmething. As a building inspector, when | receive a
conplaint | have to act on that. This, for sone reason, is
seem ng |ike a personal vendetta attack against ne. Was |
caught in a political nove? Probably. WII | ever take a
verbal violation, a conplaint again, froma council person,
for a supervisor, fromanybody? Absolutely not. If you
have a violation, in our code it says it has to be in

witing. | went out to the property. There was runoff;
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the soils were unsafe.

| don't care who they are. |'magrateful for
volunteers. The fire department are volunteers. They just
built a whole new building, but they cane in. They tal ked
to the Building Departnent, they cane before the Town
Board, the Planning Board and the Zoning Board. There are
hundreds of volunteers all over the place. However, when a
violation is given to ne, I"'macting onit. This is not a
personal vendetta, |I'mgoing ny job. | did do ny job and |
did go to the engineer with this.

Any other site, we have a cenetery before the Pl anning
Board as we speak. They want to put up a sign. They have
to get Planning Board approval. It has to be fair across
the board. That is what |'ve been told for the last four
years and that is what I'mtrying to do.

|'mgrateful for the volunteers and |I'mgrateful for
t he people who volunteer in the cenetery. |It's a wonderful
thing, as well as the firenen, the anbul ance and everybody
el se. Just doing ny job.

BOARD MEMBER FI NDLEY: | think we agree with you and
that's why we're taking it seriously and actually going to
go visit the site.

M5. GRASS. And | appreciate it.

BOARD MEMBER FI NDLEY: W agree.
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Do we need a date or do we just go on our own?

ACTI NG CHAl RAOVAN DAVKI NS:  No.

BOARD MEMBER FINDLEY: O will the engi neer acconpany
us?

MR CAPPELLO That's up to you. If you do go with
nore than -- you're a five nenber board so if nore than two
people go, it's not necessarily a neeting if you go and you
just go fact-finding and you walk with the engi neer and
nobody el se was there and you didn't discuss the nmerits of
the application, you just asked where's this line on the
map, where's this, and it's purely for fact, and then you
cone back in a public neeting and discuss it, then is
perm ssible. But would be better to designate two people
to go with the engineer, report back to the board, and then
the other board nenbers go at a different tinme? That woul d
be the cleanest way to do it.

BOARD MEMBER FI NDLEY: | would prefer going on ny own
because | work during the day, so | wouldn't be avail able.
| coul d probably go this weekend.

ACTI NG CHAl RMOVAN DAVKINS:  |'ve al ready been.

BOARD MEMBER RAMPE: Do you want to go on your own?

BOARD MEMBER MARTIN: | can go on ny own.

BOARD MEMBER FI NDLEY: Well, | think soneone should go

with the engineer. | just -- | just can't.
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Do you want to go wth the engi neer?

ACTI NG CHAl R\MOVAN DAWKINS:  Well, | don't think so.
Al t hough I have to --

BOARD MEMBER FI NDLEY: Well, you can --

ACTI NG CHAl RWOVAN DAVKINS:  |'1l get the engi neer and
go wth the engineer.

MR. CAPPELLO  Just so you know, | know he'll here
physi cal ly, the second Tuesday of the nmonth. W have our
Pl anni ng Board work session here during the day, so that'l
save paying for a trip, to conme special.

M5. LYBOLT: | respectfully request to be able
acconpany you to the cenetery.

MR. CAPPELLO It's your property. But there could be
no di scussion. You can only be there to observe as a
property owner. |If you discuss it with the engineer or you
add anything, that could potentially be -- if he asks you a
qguestion to point out sonething, you can point it out. But
it's purely a fact-finding mssion. It's not a mssion to
di scuss the nmerits of the application.

MS. LYBOLT: That's fine. Ckay.

MR LESER Could | interrupt and get out of your
hai r ?

|"mglad that you, Cathy, took a ride over there, you

saw t he sane washout that | saw, where the gravel was
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com ng across the road and they put up that thing. It was
fairly new. | appreciate you being there.

Secondly, 1'd like to say what John saw was very
inportant. |'ve got a small cemetery near me. Can | put,

or can our |ocal people put a shed on that cenetery
property? It's very small. It goes back to the 1800s.
agree exactly with what John's sayi ng because soneone down
the road could say, Wll, you opened the door for the one
over in Poplar Gove.

ACTI NG CHAIl RAOVMAN DAWKINS:  It's the size of the shed.
It's size of the shed that matters. And | would strongly
suggest you go visit the Building Departnment and discuss it
W th them

MR, LESER  Now, that was a manufactured shed that was
bought. But what about if you build one on the site? 1Is
there any difference of building one on the site as opposed
to have a manufactured shed brought in?

MR, CAPPELLO.  She'll know. | think it's the size.
If it's a small shed, | think you could build it itself.
If it's above a certain area, it's subject to New York
State Building Code and then it woul d have to neet
standards. But Mary woul d know that better than | woul d.

MR. LESER  One further note. You can wite this down

If you want. The property for an acre is 43,560 square
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feet. Notice, | said square feet. In a perfect world,
it's 208.7 feet square. One is square feet, the other is
feet squared.

BOARD MEMBER FI NDLEY: Thank you

MR, LESER  You're wel cone.

ACTI NG CHAIl RMOVAN DAVKI NS:  John, the issue of the
sign is separate and distinct fromthe issue --

MR. CAPPELLO  Yes.

ACTI NG CHAl RAMOVAN DAVKINS:  -- of whether or not we
view this as needing a site plan.

BOARD MEMBER FI NDLEY: That's the way the denia
reads.

ACTI NG CHAI RWOVAN DAVKI NS:  No.

BOARD MEMBER FI NDLEY: That's the way the denia
reads. | was just saying that the denial reads that the
site plan is all enconpassing, the sign, the erosion.

ACTI NG CHAl RWOVAN DAVKI NS:  They have three separate
comment s.

BOARD MEMBER FI NDLEY: Right. |If you |look at the --
if you |l ook as when they applied for a building permt, it
i mplies a denial.

Are these originals?

M5. LYBOLT: Yes. | need those, that two set of paper
back.
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BOARD MEMBER FINDLEY: | don't have them anynore.

BOARD MEMBER RAMPE: It's right here.

ACTI NG CHAl RAMOVAN DAVWKINS:  It's right here.

BOARD MEMBER FI NDLEY: The denial inplied that the
site plan woul d enconpass all

ACTI NG CHAl RAMOVAN DAVKINS: Wl |, | would contend that
199-51(a) provides three separate and distinct exenptions,
all three of which would apply to the sign. The |east
i nportant, frankly, is exenption No. 6 which says:

Menorial plaques, cornerstones, historical tablets and the

55

like. Cearly, a cenetery qualifies as a nenorial and this

particular one qualifies as historical. It was
Incorporated in 1867 and is clearly a historical treasure
of our community. Signage to identify and |locate it,

especially signage that is in keeping with the historica

nature of it, confornms to this exenption. | would al so say

that the sign that is in question actually mmcs the sign
of the upper portion of the cenetery.

Exenption No. 7 provided under that sane code
stricture provides that signs required to be naintai ned or
posted by [ aw or governnental order, rule or regulation,
unl ess specifically prohibited, limted or restricted, are
al so exenpt ed.

And as the applicants say, the sign is necessary to
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mark the cenetery for 911 purposes, and | would contend
t hat because you very frequently have an excessively
el derly popul ation associated with funerals, it's
especially inportant that that be marked for 911 purposes.
So | think that that applies.

And then exenption No. 8, signs indicating the nane,
address of the occupant, well, the sign purely says Popl ar

G ove Cenetery, No. 180. It says nothing nore and nothing

| ess.

So | would contend that the sign is sonething that we
can deal with tonight, fairly, effectively. [It's under our
authority, it's under our jurisdiction. In ny mnd, there

are clearly three exenptions authorized by the code that
woul d allow this particular sign to not require a sign
permt.

BOARD MEMBER FI NDLEY: Make a notion

ACTI NG CHAIl R\MOVAN DAVKI NS:  Di scussi on.

MR, CAPPELLO. If it's determned that it needed site

pl an approval, then the location of the sign usually is

part of the site plan approval. So if it had to go for
site plan approval. Once again, you' re not saying the
sign. So | think that is an issue, then -- for 911

identification there's a mninmumsize for 911 dedi cati on.

| don't know the size of this as it relates to that. |If
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It's that and you want to nake that decision, you certainly
can. | haven't seen the photo of the sign.

BOARD MEMBER FI NDLEY: | think we should wait and
determine if it's requiring a site plan and then we can
handle it all at once.

ACTI NG CHAl R\MOVAN DAWKINS:  Deal with this all at
once. (kay.

John, before we |eave this issue | would like to make
a comment just for the record. At the last neeting, on the
25th of February, | was provided with a copy of a letter
from Robert G Justus that indicated that | should, we, the
Board, should contact certain individuals who m ght provide
information relative to this issue. | just want to note
for the record that | had information in hand. | had two
letters fromMary Grass, and | personally took the
opportunity to contact every single individual and
organi zation that was listed in that letter. | contacted
and personally spoke with each person and I was not able to
discern or identify any information beyond that which has
been di scussed toni ght and which was provided in the
original materials for the Board.

So we're going to -- yes, M. Herrmann.

MR HERRMANN: | can't be quiet, I'"'msorry. M nane

Is Bill Herrmann. |'mthe town supervisor of the Town of
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Mamakat i ng.

| agree with Matt Mgliaccio that unfortunately, it's
ny personal belief that this is politically notivated and
|'"'msorry that it got to this point. I'msorry that it's
tearing our comunity apart.

| disagree with Matt that this is taking an inordinate
amount of time. |'ve served seven years on this board and
|'ve never seen so nuch effort given into one thing. Matt
and others, | believe that it is inportant that we enforce
the law, that we | ook at everything and take everything
seriously no matter how big or small a project is. |
conmend the Board for the time they're putting into this.

| disagree wth the statenment that was nmade that the
Town is trying to fill their coffers because the Town does
not take fees fromnot-for-profit organizations. The only
noney that was charged were for professional services. So
the Town does not enrich thenselves in sonmething like this,
so that is absolutely not true.

| do want to defend Building Inspector Mary G ass.
Her and every one of our boards and every one of our
departments have been instructed to give fair and equa
treatment to everyone. Doesn't matter who you are, what
political party, what religion, how big, howtall. It

doesn't matter. Everybody gets treated the sane. And so
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whil e the enotional stuff with the cemetery and vol unteers
we all appreciate, that really should not factor into it.
The law is what we need to be addressing here, only the
| aw.
And | really appreciate the consideration you're
giving and | really do encourage you to go out and visit

this site and take all the facts into consideration.

Thank you.
ACTI NG CHAl RAMOVAN DAVWKINS: | think we can keep -- if
peopl e want to submt witten conments, that's fine. | see

no real reason to close the public coments at this point.

M5. FRANCK: They usually keep them open for ten days,
witten coments for ten days.

MR CAPPELLO It's up to you.

ACTI NG CHAl RMOVAN DAWKI NS:  The only reason | woul d be
inclined to keep it open is because if the Board is going
to go out to the site, if the Board has additiona
information that we --

MR, CAPPELLO.  You want to discuss it and --

ACTI NG CHAl RMOVAN DAVWKINS:  -- to provide and the
public wants to have an opportunity to coment on that, |
t hi nk they shoul d.

MR. CAPPELLO  You can just adjourn it to the next

meeting and then anybody can submt anything in witing.
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BOARD MEMBER FI NDLEY: Does anyone have any nore
comrents on the site? W should continue the public
hearing 'til the next neeting.

MS. FRANCK: You need a notion to keep the public
heari ng open?

ACTI NG CHAIl RMOVAN DAVKINS: | don't think we have to.
W just don't vote.

MR. CAPPELLO. Just adjourn it to the next mneeting.

ACTI NG CHAl R\MOVAN DAWKINS:  We're just going to | eave
it open.

BOARD MEMBER FI NDLEY: Do we need a notion to adjourn
t he public hearing?

MR CAPPELLO You can do it if you feel like it.

M5. FRANCK: So wait a mnute. are you going to take
comrents for ten days, or not?

ACTI NG CHAl RAMOVAN DAVWKINS:  We're going to |eave it
open until the next neeting.

(Time noted: 8:30 p.m)

* % * * *




REPORTER S CERTI FI CATI ON

|, ROSEMARY A. MEYER, a Shorthand Reporter and
Notary Public in and for the State of New York, do
hereby certify:

That the foregoing transcript is an accurate
record of the proceedings herein, to the best of ny
know edge and bel i ef, having been stenographically
recorded by me and transcribed under my supervision.

| further certify that | amin no way related to
any of the parties to this action and that | have no

personal interest whatsoever in the outcone thereof.
Gousmtay 4, Yo
ROSEMARY A. MEYER

Date Transcri bed: June 4, 2016
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